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Menmberu to work as a “neter checker” in 1992. |In May 1999,
Al lright pronoted Menberu to assistant manager of its downtown
Houst on surface parking area.? Several nonths later, the night
manager of that parking area retired, and in Decenber 1999,
Menberu began serving as night manager (a position superior to
that of assistant manager). But Allright--dissatisfied with
Menberu’ s performance as ni ght manager--subsequently pronoted a
different enpl oyee to night manager in Cctober 2000, and it
reassi gned Menberu to the position of assistant ni ght nmanager.
Then, in January 2001, Allright fired Menberu, after he failed to
show up for work wi thout warning on New Year’'s Eve 2000.3

In July 2001, Menberu sued Allright, asserting clains under
42 U.S.C. § 1981 and seeking, inter alia, damages and
reinstatenent.* His conplaint alleges that Alright

di scri m nated against himon the basis of his race® by paying him

2 Both parties and the district court refer to the
positions of assistant manager, night manager, and assi stant
ni ght manager as supervisory positions. Accordingly, when we
refer to a supervisor or a supervisory position, we have in mnd
any of these three nmanagerial roles.

3 The parties dispute whether Menberu was in fact
scheduled to work that night. This conflict is irrelevant to our
resolution of this appeal because Menberu has not established a
prima facie case on either of the clainms regarding his
termnation that he advances on appeal. See infra Part II1.D.
Consequently, we do not need to discuss any of Allright’s
asserted nondi scrim natory explanations for Menberu' s dism ssal.

4 In additi on, Menberu asserted a cause of action for
sl ander under Texas law, but he |later withdrew that claim

5 Menberu, an African immgrant, is black.
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|l ess than and failing to provide himwith all of the benefits
received by simlarly situated white enpl oyees, denoting himfrom
ni ght manager to assi stant ni ght manager, and termnating his

enpl oynent. Al so, Menberu asserts that his term nation was
retaliatory discrimnation prohibited by § 1981.

Al lright noved for conplete summary judgnent in August 2002.
Menberu opposed the notion with circunstantial evidence that he
contends shows that Allright intentionally discrimnated agai nst
himin violation of § 1981. Accordingly, the district court
correctly utilized the burden-shifting framework articulated in

McDonnel |l Douglas Corp. v. Geen, 411 U.S. 792 (1973), in

adjudicating Allright’s notion. Mson v. United Air Lines, Inc.,

274 F.3d 314, 318 (5th Gr. 2001) (“We apply the MDonnel
Dougl as burden-shifting franmework in Title VII and 42 U. S. C

8§ 1981 cases.”). Under the Court’s decision in MDonnell Douglas

and its progeny, a plaintiff alleging enploynent discrimnation
must first establish by a preponderance of the evidence a prina

facie case of racial discrimnation. See Tex. Dep’'t of Cnty.

Affairs v. Burdine, 450 U S. 248, 252-53 (1981); see also

McDonnel | Dougl as, 411 U.S. at 802. Then, the burden shifts to

the enpl oyer to advance a legitimte, nondiscrimnatory reason

for its behavior. See Burdine, 450 U. S. at 254-56; MDonnel

Douglas, 411 U S. at 802. Finally, if the enployer neets this

burden of production, “the presunption raised by the prim facie

case is rebutted” and “drops fromthe case;” the enployee is then

3
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required to “denonstrate that the proffered reason was not the
true reason for” the adverse enploynent action. Burdine, 450

U S at 255-56 & n.10; see al so McDonnell Douglas, 411 U.S. at

804-05. To do so, the plaintiff may prove by a preponderance of
the evidence either that the enployer’s proffered explanation is
incredible or that a discrimnatory reason nore |likely notivated
the enpl oyer. Burdine, 450 U. S. at 256. “Although internedi ate
evidentiary burdens shift back and forth under this franmework,
‘[t]he ultimte burden of persuading the trier of fact that the
defendant intentionally discrimnated against the plaintiff

remains at all tinmes with the plaintiff.’” Reeves v. Sanderson

Pl unbi ng Prods., Inc., 530 U S 133, 143 (2000) (quoting Burdine,

450 U. S. at 253). To survive sunmary judgnment, however, the
enpl oyee need only present sufficient evidence for a reasonabl e

factfinder to infer discrimnation. See Crawford v. Fornpsa

Plastics Corp., La., 234 F.3d 899, 902 (5th G r. 2000).

Appl ying the principles articul ated above, the district
court granted Allright’s summary-judgnent notion in part and
denied it in part in Decenber 2001. Addressing Menberu’s
di scrim nat ory-di scharge and di scri m natory-denotion theories,
the court held that Menberu had failed to respond to Allright’s
asserted nondiscrimnatory justifications by presenting evidence
that woul d rai se a genui ne issue of fact regarding intentional
di scrimnation. Mreover, the district court concluded that
Menberu had not established a prina facie case regarding his
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all egation that his dism ssal evidences disparate treatnent.
Next, the court ruled that Menberu had failed to substantiate a
prima facie case on his claimof discrimnatory denial of
benefits. The district court also rejected Menberu's retaliation
claim concluding both that he had not put forth enough evi dence
for a prima facie case and, alternatively, that he had not
discredited Allright’s proffered explanations for his
termnation. But the district court denied summary judgnent on
Menberu’ s wage-discrimnation claim since Allright had failed to
address in its summary-judgnent materials Menberu's specific
all egations regarding that claim-i.e., Alright had not
articulated a nondi scrimnatory explanation for the wage
differential.

Allright then filed a supplenental notion for sunmary
j udgnent, responding to Menberu s evidence that he was paid | ess
than a simlarly situated white enployee. 1In April 2003, the
district court granted sunmary judgnent for Allright on Menberu’s
wage-di scrimnation claim According to the district court,
Menberu had failed to denonstrate that Allright’s proffered
justification for the pay differential was either false or a
pretext for discrimnation. Having disposed of each claimin
this litigation, the district court entered a final judgnent in
favor of Allright.

1. Standard of Revi ew
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“I'n enpl oynent discrimnation cases, the court reviews
summary judgnents de novo, applying the sane standard as the

district court.” See Sherrod v. Am Airlines, Inc., 132 F.3d

1112, 1119 (5th Gr. 1998). And the district court applies the
follow ng standard: “sunmary judgnment is proper ‘if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any nmaterial fact and that
the noving party is entitled to a judgnent as a matter of law '”

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986) (quoting FED.

R QGv. P. 56(c)). Were, as here, the burden of production at
trial ultimately rests on the non-novant, “the novant nust nerely
denonstrate an absence of evidentiary support in the record for

the non-novant’s case.” Byers v. Dallas Mrning News, Inc., 209

F.3d 419, 424 (5th Gr. 2000). By contrast, “the nonnoving party
must cone forward with ‘specific facts showing that there is a

genui ne issue for trial,”” Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U. S. 574, 587 (1986) (quoting FeED. R CQv. P

56(e)), and “there is no issue for trial unless there is
sufficient evidence favoring the nonnoving party for a jury to

return a verdict for that party,” Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 249 (1986). Wen the district court reviews
the support for the non-novant’s case, the “evidence of the
non-novant is to be believed, and all justifiable inferences are
to be drawn in [its] favor.” |[d. at 255.
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I11. Discussion

Menberu appeal s, asserting that the district court
i nproperly granted summary judgnent agai nst himon each of his
8§ 1981 clainms. W address his contentions bel ow, and we concl ude
that the district court correctly determ ned that Menberu had not
presented sufficient evidence to permt a reasonable jury to find
for himon any of his allegations of discrimnation.
A Wage Discrimnation

On appeal, Menberu contends that the district court erred in
granting summary judgnent against himon his claimthat Allright
violated 8§ 1981 by paying himless than it paid a white assistant
manager, Elster Matthews. |In response, Allright asserts that it
conpensated Matthews at a higher rate because of his greater
gualifications and experience.® Specifically, Alright notes
that, at the tinme of Menberu' s pronotion to assistant nanager,
t he conpany’s practice was to pay new supervisors at an entry-
|l evel rate. In contrast to Menberu, Matthews was first pronoted
to a supervisory position in 1987; thus, Matthews had worked as a
supervi sor for about twelve years before Menberu was first
pronoted to assistant nmanager in 1999. During those twelve

years, Allright argues, Matthews earned various raises and nerit

6 Al lright also contends that Menberu has not established
a prima facie case regarding this claim Because we affirmon a
different basis, we need not address the conpany’s argunents on
this point.
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i ncreases, which resulted in his higher wage. Mbreover, the
conpany contends that the experience Matthews gained fromhis
|l ong tenure as a supervisor made hi mnore valuable to the

conpany. See Wallace v. Tex. Tech Univ., 80 F.3d 1042, 1048-49

(5th Gr. 1996) (stating that experience is a legitinmate,
nondi scrimnatory reason for a wage differential). Allright has
presented evidence that tenure in a supervisory capacity
correlated to higher wages. Accordingly, the conpany has net its
burden of production regarding its nondiscrimnatory explanation
for the wage differential.

Contending that Allright’s proffered explanation is false or
a pretext for discrimmnation, Menberu argues first that Mtthews
was | ess qualified because Matthews is | ess educated. Second,
Menberu asserts that, since he--not Mtthews--assuned the
position of night manager in Decenber 1999 when the previous
ni ght manager retired, Matthews coul d not have been nore
qualified. Answering these contentions, Allright notes that it
did not rely on any educational differences between Matthews and
Menberu as a basis for the wage differential; thus, it argues
that this is irrelevant. Additionally, Allright explains that
Mat t hews previously had worked as ni ght manager for several years
before asking to resune his forner position of assistant nanager,
a request which Allright accomobdated. Allright maintains that
this is the reason that Menberu, and not Mtthews, was asked to

wor k as ni ght manager in 1999.
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Menberu has failed to raise a genuine issue of fact
regardi ng whether Allright’s nondiscrimnatory explanation for
the pay differential is either false or a pretext for
discrimnation. Menberu' s appellate brief focuses on the fact
that the two enpl oyees were paid different wages. But he never
rebuts Allright’s assertion that length of service as a
supervi sor explains the differential, nor does he offer any other
evidence that a discrimnatory purpose drove the wage gap between
hi msel f and Matthews.’ As the district court held, these
failures are fatal to Menberu’ s wage-discrimnation claim See
Reeves, 530 U. S. at 148 (holding that “a plaintiff’s prima facie

case, conbined with sufficient evidence to find that the

enployer’s asserted justification is false, may permt the trier

of fact to conclude that the enployer unlawfully discrimnated”
(enphasi s added)).
B. Di scrimnatory Denial of Benefits
Menberu contends on appeal that he never received a gas
al l onance to which he was entitled as a supervisor. To make out

a prima facie case on this claim Menberu nust show, inter alia,

that a simlarly situated enpl oyee outside of his protected class

was treated nore favorably. Okoye v. Univ. of Tex. Houston

Health Sci. CGr., 245 F. 3d 507, 513 (5th G r. 2001). |In granting

! | nst ead, Menberu’ s own summary-judgnent materials
indicate that two bl ack supervisors, both of whom had served in
supervi sory positions |onger than both Matthews and Menberu, were
paid nore than both Matthews and Menberu

9
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summary judgnent against him the district court found that
Menberu had failed to present any evidence on this point, and
Menberu’ s appellate brief contains no nention of any simlarly
situated enpl oyees. Accordingly, we agree with the district
court that he has not established this elenment of his prima facie
case and, therefore, that sunmary judgnent is appropriate on this

claim Pratt v. Gty of Houston, 247 F.3d 601, 606 (5th Gr

2001) (“To survive a notion for summary judgnent, a [§ 1981]
plaintiff nust first establish a prima facie case of
di scrimnation by a preponderance of the evidence.” (footnote
omtted)).
C. Di scrimnatory Denotion

Menberu contends that Allright violated 8 1981 by denoting
hi m from ni ght manager to assistant ni ght manager in 2000 and
replacing himwith a white enpl oyee, Zaki Hattab. Allright
di sagrees that it denoted Menberu, asserting instead that he only
served as ni ght nmanager on a provisional basis and that his claim
is actually one for discrimnatory failure to pronote. The
district court noted this dispute, but it concluded that it did
not have to resolve the conflict because, even if Menberu could
establish a prima facie case under either theory, he had not
rebutted adequately Allright’s nondiscrimnatory justifications
for placing Hattab in the night nmanager position.

Before the district court and on appeal, Allright maintains

10
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t hat Menberu perfornmed unsatisfactorily as night manager.
Specifically, the conpany asserts (1) that revenues from parKking
| ots controlled by Menberu were insufficient; (2) that, although
he was responsi ble for the entire downtown surface parking area,
he spent nost of his tinme on one lot; and (3) that Menberu often
del egated certain “non-del egabl e’ duties. Because of these
shortcom ngs, Allright decided to replace Menberu, and it chose
Hattab based on his experience successfully managing a val et
parking area. Allright submtted a declaration fromits then-
general manager supporting the above nondi scrim natory
explanations for its actions. Consequently, if there were a
trial in this matter, Menberu would have to prove intentional

discrimnation without the aid of the McDonnell Dougl as

presunption. Burdine, 450 U. S. at 255-56 & n.10.

Attenpting to raise a genuine issue of fact regarding
intentional discrimnation, Menberu directs us to his own
affidavit, which disputes the assertion that he perfornmed poorly
as night manager. The affidavit explains that he had no control
over budget projections, but it does not contest the allegation
that revenue was deficient during his tenure. Further, the
affidavit clainms that Menberu did visit the various |ots and
argues that, if he had not been doing his job, he would have been
“witten up.” Finally, the affidavit admts that sonetines
Matt hews and not Menberu checked other lots, but it insists that
Menberu did not know that this practice was unacceptable. Wile

11
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a jury could infer from Menberu’s statenents that he was unaware
that his performance was bel ow expectations, this does not
indicate that Allright’s enployee lied in stating that the
conpany was dissatisfied. Myreover, even if a jury felt that
Menberu had perforned adequately, we have said that “even an
incorrect belief that an enpl oyee’s performance i s i nadequate
constitutes a legitimte, non-discrimnatory reason [and] . . . a
di spute in the evidence concerning [the enpl oyee’s] job
performance does not provide a sufficient basis for a reasonable
factfinder to infer that [the enployer’s] proffered justification

is unworthy of credence.” Little v. Republic Refining Co., 924

F.2d 93, 97 (5th Gr. 1991).

Menberu al so asserts that he “was em nently nore qualified
for the [night] Manager’s position than was Hattab.” Appellant’s
Br. at 13. But the only evidence that Menberu refers to in
support of this claimis his own affidavit, which contains only a
pl ain statenent that he was nore qualified and fails to
contradict the statenents of Allright’s then-general nmanager
regarding Hattab’s qualifications. Menberu' s brief fails to
direct us to any other evidence in the record that would support
an inference of intentional discrimnation. Nevertheless,
Menberu contends that sunmary judgnment is inappropriate because a
jury could choose to disbelieve the testinony of Allright’s
enpl oyee.

Viewing the record in the |ight nost favorable to Menberu,

12



Case: 03-20433  Document: 005191758 Page: 13 Date Filed: 03/02/2004

we cannot conclude that Menberu has provided sufficient evidence
to permt a jury to find that Allright’s nondiscrimnatory
explanation is either false or a pretext for discrimnation. See
Reeves, 530 U.S. at 148; Burdine, 450 U S. at 256; see also
Anderson, 477 U.S. at 256-57. Wile it is true that a jury could
di sbelieve Allright’s witnesses, this does not relieve Menberu of
his burden of proffering evidence fromwhich a reasonable jury

could infer intentional discrimnation. See Reeves, 530 U. S. at

143; Dougl ass v. United Servs. Auto. Ass’'n, 79 F.3d 1415, 1429

(5th Gr. 1996) (explaining that “conclusory allegations,
specul ation, and unsubstanti ated assertions are inadequate to
sati sfy the nonnovant’s burden” at the summary-judgnent stage of

an enpl oynent-di scrimnation case); see also Matsushita, 475 U. S.

at 587. Since we agree with the district court that he has not
met this burden, summary judgnent is proper here.
D. Discrimnatory and Retaliatory Di scharge

On appeal, Menberu maintains that Allright violated § 1981
by termnating him Menberu first asserts that he shoul d not
have been fired for mssing work without calling on New Year’s
Eve 2000, since (he clains) Matthews m ssed work wi thout calling
on Thanksgi ving Day 2000 and was not fired. According to
Menberu, this disparate treatnent renders his discharge an act of
i ntentional discrimnation.

But Menberu has not presented any evi dence, besides an

13
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allegation in his own affidavit, that Matthews was scheduled to
wor k on Thanksgi ving. Moreover, that assertion from Menberu’s
affidavit conflicts with his deposition testinony, in which he
stated that Thanksgiving was Matthews’'s day off. In addition,
Allright submtted the declaration of its assistant operations
manager, d enn Guest, who was responsible for creating the work
schedul es for enployees at the downtown surface parking area in
Novenber 2000; Guest confirnmed that Matthews was not schedul ed to
wor k on Thanksgiving. W therefore agree with the district court
that Menberu has failed to establish that Matthews (a simlarly
situated white enpl oyee) was treated nore favorably than he.
Because this is an elenment of Menberu s prima facie case on his
di sparate-discipline claim oye, 245 F. 3d at 513, summary
judgnent is appropriate. Pratt, 247 F.3d 601, 606.

Second, Menberu contends that Allright termnated himin
retaliation for his having conpl ai ned previously of raci al
discrimnation. To establish a prima facie case on this claim
Menmberu nmust show (1) that he engaged in a protected activity;
(2) that he suffered an adverse enpl oynent action; and (3) that a
causal connection exists between the protected activity and the
adverse enpl oynent action. See Byers, 209 F.3d at 427. The
district court expressed sone doubt concerni ng whet her Menberu
had shown that he had engaged in a protected activity. But the
court assuned for the sake of argunent that he had, and it held
that his claimnevertheless failed because he had not neet his

14
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burden of establishing any causal connection between a protected

activity and his dismssal. See Sherrod, 132 F.3d at 1122 (“In

order to establish the causal |ink between the protected conduct
and the illegal enploynent action as required by the prim facie
case, the evidence nust show that the enployer’s decision to
termnate was based in part on know edge of the enployee’s
protected activity.”). On appeal, Menberu sinply fails to
address the district court’s conclusion on this issue. |In
particul ar, he has not advanced any evidence that the Allright
enpl oyees who decided to termnate himwere aware of his
conplaints of discrimnation. Cf. i1d. 1122-23 (concl udi ng that
the causal aspect of the prinma facie case is nmet when the
deci sion-nmaker signs a termnation |letter containing references
to the plaintiff’s protected activities). Consequently, we
affirmthe district court’s grant of summary judgnent agai nst
hi m

| V. Concl usion

Accordingly, the district court’s judgnent is AFFI RVED
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